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editor’s preface

I am pleased to have participated in the preparation of the first edition of The Mining
Law Review. The Review is designed to be a practical, business-focused ‘year in review’
analysis of recent changes and developments, their effects and a look forward at
expected trends.
This book gathers the views of leading mining practitioners from around the
world and I warmly thank all the authors for their work and insights.
The first part of the book is divided into 22 country chapters, each dealing with
mining in a particular jurisdiction. Countries were selected because of the importance of
mining to their economies and to ensure broad geographical representation. Mining is
global but the business of financing mining exploration, development and – to a lesser
extent – production is concentrated in a few countries, Canada and the United Kingdom
being dominant. As a result, the second part of this book includes eight country chapters
focused on financing.
The advantage of a comparative work is that knowledge of the law and
developments and trends in one jurisdiction may assist those in other jurisdictions.
Although the chapters are laid out uniformly for ease of comparison, each author had
complete discretion as to content and emphasis.
After the lost decades of the 1980s and 1990s came the mining boom of the past
decade and the beginning of the ‘Commodities Super-Cycle’. During this time, the price
of industrial minerals and other commodities rose sharply. Needless to say, the mining
boom has resulted in the resurgence of mining and has been a boon to many emerging
economies, particularly in Africa and South America.
Will the super-cycle continue? If one accepts that the root cause of the super-cycle
is China, then the answer is yes and mining has a bright future: China needs minerals to
continue its industrialisation and the rollout of modern cities and infrastructure. While
its stated objective is to build a modern service-oriented economy, China is at best 10 to
15 years away from transiting out of its current intensive mineral consumption phase.
As a result, continued strong demand should sustain prices for the next decade – this
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is particularly true for metals little found in China. Thereafter, demand should remain
strong as the world adds an estimated 2 billion to its population by 2050, most of whom
will reside in emerging markets and – if the past is indicative of the future – will want
greatly improved living standards.
The Commodities Super-Cycle has fuelled increased mining activity across
the globe. It has also given rise to the most important trend facing mining: economic
nationalism. Governments, under pressure from their exchequers and populations, want
increased and – perhaps more problematically – immediate economic benefits from
mining. This phenomenon can be observed in post-industrial economies as well as in
emerging ones and across all political lines. No country is immune from this trend.
The long period of sustained high prices for minerals and metals has greatly
increased expectations and mining companies and governments are struggling to
achieve the right balance between competing interests. The question of the day is how
predictably and fairly to share income among various stakeholders: governments, mining
communities, mining companies, their shareholders and employees. This is a very
difficult question and there is no ‘one-size-fits-all solution’.
Mining projects are endeavours of long gestation, which can take 10 years or more
between discovery and commissioning. Mining projects are also very capital-intensive
with a front-ended investment profile. In other words, mining companies invest large
amount of money early but have multi-decade payback horizons and require stable legal
and tax environments in order to attract project capital.
Governments, on the other hand, are subject to shorter-term pressures. Their
budgets are yearly affairs, employees and local communities are impatient, and politicians
are at the mercy of electoral cycles. The tax-receipt profile of mining projects, however,
is predominantly back-ended; that is to say, governments receive the bulk of taxes and
other charges many years after project commissioning and project debt repayment.
The long-term needs of projects for stable legal and tax environments and the
short-term pressures placed on governments for more revenues has led to friction. While
governments have considerable leverage thanks to supply constraints and high prices,
they must nonetheless walk a fine line. They need to be careful not to ‘kill the golden
goose’ while avoiding a ‘race to the bottom’. After all, governments compete with each
other to attract mining projects and mining companies can jurisdiction shop.
Economic nationalism is not limited to raising taxes: it can take other forms,
including governmental or local ownership, benchmark export pricing, minimum incountry transformation, and export restrictions to ensure supply to local industry.
How can mining companies mitigate risks posed by economic nationalism? One
of the best mitigation strategies is for mining companies to have a strong ‘social licence’.
A social licence may be defined as the acceptance or – better still – the approval of the
community adjacent to a project. A strong social licence is not only effective against
governmental overreach but can also serve as an effective anti-corruption mechanism.
A social licence has to be earned and maintained. This is best achieved through
multi-stakeholder dialogues, local economic involvement, good environmental
performance and social inclusion. Medical clinics, schools, roads, power plants, irrigation
dams and water treatment plants are some of the types of projects carried out by mining
companies as part of their social licence.
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As you consult this book you will find more on economic nationalism and other
topics apposite to jurisdictions of specific interest to you, and I hope that you will find
this book useful and responsive.
Erik Richer La Flèche
Stikeman Elliott LLP
Montreal
November 2012
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Chapter 19

TANZANIA
Charles R B Rwechungura, Cyril Pesha and Pendo Marsha Shamte 1

I

OVERVIEW

i

The Tanzania Mineral Policy of 2009

The Tanzania Mineral Policy of 2009 was formulated as a result of an evaluation
conducted during the 10 years of implementation of the Mineral Policy of 1997. The
Mineral Policy of 2009 aims at:
a
strengthening integration of the mineral sector with other sectors of the economy;
b
improving the economic environment for investment;
c
maximising benefits from mining;
d
improving the legal environment;
e
strengthening the capacity for administration of the mineral sector;
f
developing small-scale mining operations;
g
promoting and facilitating the addition of value to minerals; and
h
strengthening environmental management.
The government remains the regulator and facilitator of the mineral sector, and will
participate strategically in mining projects.
ii

Ownership of mines, licences and projects

An individual or an entity can own mineral rights in Tanzania either:
a
by conducting exploration or mining operations under a mineral right granted
under the Mining Act 2010 (‘the Mining Act’) and the Mineral Rights Regulations.
Mineral rights are in the form of primary mining licences, prospecting licences,

1

Charles R B Rwechungura is the managing partner, Cyril Pesha is a principal partner and
Pendo Marsha Shamte is an associate at CRB Africa Legal.
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b

mining licences and special mining licences, all of which entitle the holder to
ownership of the gold extracted from the relevant licence area; or
buying minerals from a licensed broker or an authorised miner.

It is mandatory to apply for and obtain one of these licences from the Ministry of Energy
and Minerals (‘the MEM’) in order to prospect for and mine gold. The nature of the
various mineral rights granted under the licences is as follows:
a
Primary mining licences are granted to Tanzanian small-scale mining operations.
Primary mining licences for all minerals cannot be granted to an individual,
partnership or body corporate unless the individual is a Tanzanian citizen or, in
the case of a partnership, it is composed exclusively of Tanzanian citizens or, in
the case of a company or body corporate, its members and directors are Tanzanian
citizens and control over the company, both direct and indirect, is exercised from
within Tanzania by persons who are all citizens of Tanzania. However, under a
farm-in agreement, a non-Tanzanian person or a foreign-owned company can
prospect for gold in a primary mining licence area.
b
Under Tanzanian law, prospecting licences may be granted to eligible individual
persons, groups of persons or corporate entities. Both Tanzanian and nonTanzanian nationals and entities are eligible for the grant of prospecting licences.
The Mining Act confers upon a prospecting licence holder the exclusive right to
carry on prospecting operations in the prospecting area for minerals to which the
licences apply.
c
Under Tanzanian law, mining licences and special mining licences may be granted
to eligible individual persons, groups of persons or corporate entities. Both
Tanzanian and non-Tanzanian nationals and entities are eligible for the grant of
mining licences. Once the mining licences and special mining licences have been
issued to an individual or an entity, mining operations can commence, and the
individual or entity becomes the owner of the minerals extracted (it should be
noted that a royalty of 4 per cent of the gross value of mined gold is payable to
the government).
iii

Division of mineral rights

In Tanzania, mineral rights are divided as follows:
a
Division A – prospecting licences and retention licences;
b
Division B – special mining licences and mining licences;
c
Division C – primary mining licences; and
d
Division D – processing, smelting and refining licences.
iv

Notable developments

To date, there have been no significant trading agreements regarding minerals in Tanzania.
Large-scale mining companies may enter into agreements with the government
that guarantee the fiscal stability of a long-term mining project with respect to the
range and applicable rates of royalties, taxes, duties, fees and other fiscal taxes, and the
manner in which liability thereof is calculated (‘development agreements’). Development
agreements acquire legislative effect upon execution, and any tax concessions contained
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therein will also acquire legislative effect without any further requirement. However, the
government is currently seeking to renegotiate mining contracts, and in future this will
no longer be the case.
It is not mandatory under the law that the government have shares in mining
companies. However, the law does contemplate that the government, through the
Minister for Energy and Minerals (‘the Minister’), may enter into a mining development
agreement with the holder of, or an applicant for, a special mining licence.
II

LEGAL FRAMEWORK

i

Legislation

The mining industry in Tanzania is principally governed by the Mining Act, as well as
various regulations made under the Mining Act, as follows:
a
the Mining (Mineral Rights) Regulations;
b
the Mining (Mineral Trading) Regulations;
c
the Mining (Mineral Beneficiation) Regulations;
d
the Mining (Environmental Management and Protection) Regulations;
e
the Mining (Radioactive Minerals) Regulations; and
f
the Mining (Safety, Occupational Health and Environment Protection)
Regulations.
Other laws that impact on the industry include the various tax laws, labour and industrial
relations laws and environmental laws.
ii

International treaties

Tanzania is a signatory to various international treaties and conventions, but none has
direct relevance to the mining industry. The Convention on Recognition and Enforcement
of Foreign Arbitral Awards (the New York Convention of 1958) is relevant in respect of
all foreign investors. Although Tanzania has not adopted any provisions based on the
UNCITRAL Model Law, the Tanzania Investment Act 1997 allows investors to adopt,
among others, the UNCITRAL rules and procedures.
iii

Regulatory agencies

The mining industry is regulated at the national level.
The MEM is the overall supervisor of the minerals and energy sector in Tanzania.
There is a Commissioner for Minerals (‘the Commissioner’) within the Ministry
appointed by the President; the Commissioner supervises and regulates the proper
and effectual carrying out of the provisions of the Mining Act. There is also a Mining
Advisory Committee constituted pursuant to the Mining Act, which is responsible for
advising the Minister on matters concerning the mining sector generally.
iv

Mineral reporting requirements

The holders of any mineral rights have to submit quarterly and annual reports to the
relevant authorities. Primary mining licence holders have to submit quarterly reports to
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the Zonal Mines Officer. Prospecting licence holders are required to submit quarterly
and annual financial reports to the Commissioner within three months of the end of
each financial year. Mining licence and special mining licence holders are required to
submit quarterly reports to the Minister.
III

MINING RIGHTS AND REQUIRED LICENCES AND PERMITS

i

Title

The government has the title to underground minerals, but the title to the minerals can
be transferred to any individual or entity in Tanzania (see Section I.ii, supra, for further
information). Mineral rights can also be transferred from one individual or entity to
another by applying for the transfer to the Commissioner and paying a fee of US$200
for transfer of a primary mining licence, US$500 for a transfer of shares in a primary
mining licence and US$3,000 for transfer of mineral rights other than those granted
under a primary mining licence.
ii

Surface and mining rights

Private parties as prescribed in the Land Act 1999 may acquire surface rights. All land
in Tanzania is public land vested in the President, who grants (via the Commissioner for
Lands) rights of occupancy of specified periods of 33, 66 or 99 years, subject to renewal.
There is a central land registry in which all title deeds for granted rights of occupancies are
registered. One copy of the title deed is kept at the registry and the other remains in the
possession of the owner. Any mortgages or charges, or similar third-party rights against
the property, or transfers of the right of occupancy, are endorsed on the two copies of
the title deeds and provide ready proof of the position. There are zonal land registries,
which are administratively answerable to the central land registry. The Commissioner for
Lands is the principal administrative officer and adviser to the government with respect
to land matters, and he or she is a presidential appointee. Some land is also owned under
customary rights, but it remains held for purposes of surface use only. Foreigners may
hold land only for the purpose of investment.
Application for mineral rights
Mineral rights are applied at the relevant issuing authorities. Applications for primary
mining licences have to be made to the Zonal Mines Officer at the Zonal Mines Office
and a fee of US$35 is applicable. There is no specific time on how long it takes for the
primary mining licence to be granted. Primary mining licences are granted for a period
of seven years.
Application for prospecting licences are made to the Commissioner for Minerals
at the MEM and a fee of US$300 is applicable. There is no specific time on how long
it takes for prospecting licences to be granted. Prospecting licences are granted for four
years for the initial period and can be renewed twice: three years for the second period
and two years for the third period.
Applications for mining licences and special mining licences are made to the
Minister at the MEM and a fee of US$2,000 and US$5,000 respectively. Again, the
law does not specify the timetable for mining licences or special mining licences to be

223

Tanzania
granted. The maximum initial period for which mining licences and SMLs may be
granted is 10 years. The Minister may renew mining licences or special mining licences
for a period not exceeding 10 years.
iii

Additional permits and licences

Further permits are required from the relevant authorities to export minerals and
gemstones. Such permits include:
a
export permits for minerals and samples of minerals;
b
export permits for minerals from a gem trade fair;
c
export permits for processed, smelted and refined minerals; and
d
special export permits for minerals that are given to non-residents of Tanzania.
iv

Closure and remediation of mining projects

The Mining (Safety, Occupational Health and Environment Protection) Regulations
2010, prior to a mine closure, requires every holder of a special mining licence or mining
licence to prepare and submit a mine closure plan to the Chief Inspector of Mines, which
must contain the following:
a
a programme to reclaim and rehabilitate land and water courses to an acceptable
use that considers previous and potential use;
b
a programme to support socio-economic activities to provide an alternative
livelihood to local communities beyond the mine life;
c
comments of the district authorities and surrounding local communities or a
district mine closure committee;
d
the cost of providing statutory and any other benefits to employees beyond the
mine life; and
e
the cost of reclaiming and rehabilitating the mining area in the event that the
mine is closed.
The Minister may require a licence holder to post rehabilitation bonds, in the form of
escrow accounts, capital bonds, insurance or bank guarantee bonds, pledging and assets,
or any other form of bond.
IV

ENVIRONMENTAL AND SOCIAL CONSIDERATIONS

i

Environmental, health and safety regulations

The principal environmental, health and safety laws are contained in the Mining
(Safety, Occupational Health and Environment Protection) Regulations 2010. The
Chief Inspector of Mines appointed pursuant to the Mining Act and working under the
Commissioner administers the environmental, health and safety laws. The Environmental
Management Act No. 20 of 2004 is also relevant. Schedule 3 to this Act lists mining
as an investment sector activity that is subject to an environmental impact assessment
prior to commencement of work. Section 232 of the Act elevates the Environmental
Management Act above the provisions of the regulations issued pursuant to the Mining
Act. It stipulates that if the provisions of the Environmental Management Act are in
conflict or otherwise are inconsistent with the provisions of any other law relating to
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environmental management, the provisions of the Environmental Management Act
shall prevail to the extent of such inconsistency.
ii

Environmental compliance

All applications for special mining licences, mining licences or gemstone mining licences
must be accompanied by an environmental impact statement and an environmental
management plan. The Minister may reject an application if the application for a licence
is submitted without an environmental impact statement or environmental management
plan if the applicant is not exempted. Within seven days of the date of submitting the
application, applicants are obliged to publish their environmental impact statement in
the prescribed manner. The licensing authority shall not issue a licence until the expiry
of at least 60 days from the date of the application. The licence holder is obliged to
submit a report reviewing the progress and status of the environmental management
plan or amendment within two years of grant or renewals, and thereafter at intervals not
exceeding five years.
iii

Third-party rights and additional considerations

The rights conferred by a mineral right have to be exercised reasonably and may not be
exercised so as to injure the interests of any owner or occupier of the land to which those
rights extend.
The lawful occupier of land in a mining area may not erect any building or
structure in the area without the consent of the registered holder of the mineral rights
concerned, but if the Minister considers that the consent is being unreasonably withheld,
he or she may give consent to the lawful occupier to do so.
Where, in the course of prospecting or mining operations, any disturbance of the
rights of the lawful occupier of any land or damage to any crops, trees, buildings, stock
or works thereon is caused, the registered holder of the mineral right by virtue of which
the operations are carried out is liable to pay the lawful occupier fair and reasonable
compensation.
Where the rights conferred by a mineral right cannot reasonably be exercised
without injuring the interests of any owner or occupier of the land to which those rights
extend, the mineral right holder has to:
a
advise the owner or occupier of the land to vacate the area, and consult the
relevant local government authority on an amendment of the land use plan; or
b
submit a proposed plan on compensation, relocation and resettlement of the
owner or occupier of the land as per the Land Act.
The procedures established under the Land Act and the Village Land Act with regard
to establishing the market value of land shall apply in determining fair and reasonable
compensation of land.
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V

OPERATIONS, PROCESSING AND SALE OF MINERALS

i

Processing and operations

There are no restrictions on the importation of machinery and equipment required for
mining activities. The Mining Act provides for the sale or processing of minerals outside
Tanzania only by authorised dealers.
Foreign labour is restricted only in the sense that a foreigner can only be employed
as an expatriate. A foreign employee has to apply for and obtain a Class B resident permit.
ii

Sale, import and export of extracted or processed minerals

The Mining Act prohibits any person from selling or disposing of, or exporting, any raw
gold or gemstone unless that person is an authorised dealer. However, the authorised
dealer must obtain a permit from the Commissioner before it can export, sell or otherwise
dispose of any minerals within or outside of Tanzania.
iii

Foreign investment

There is no restriction on the importation of funds to finance mining activities, or on the
use of the export proceeds from mining products. Tanzania enjoys a highly liberalised
foreign exchange regime. There is complete market freedom, foreign exchange at market
prices is available and domestic foreign currency accounts can be opened, and there
is no restriction on current account transactions. However, the Bank of Tanzania still
regulates the establishment of offshore bank accounts by residents. Locally incorporated
companies wishing to establish offshore bank accounts for purposes of depositing export
proceeds or foreign loan proceeds must apply to the Bank of Tanzania for its approval.
VI

CHARGES

i

Royalties

The law requires all authorised miners to pay a royalty to the government on the gross
value of minerals produced under their licences at the rates shown below:
a
uranium – 5 per cent;
b
gemstones and diamonds – 5 per cent;
c
metallic minerals such as copper, gold, silver and platinum group minerals – 4 per
cent;
d
gems – 1 per cent; and
e
other minerals, including building materials, salt, all minerals within the industrial
minerals group – 3 per cent.
ii

Taxes

Withholding tax on dividends
Withholding tax on dividends is set at a rate of 10 per cent. Other sectors pay withholding
tax on dividends at a rate of 20 per cent, except for companies holding certificates of
incentives issued by the Tanzania Investment Centre, which pay the same rate as mining
companies.
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Withholding tax on interest
Withholding tax on the interest on foreign loans is set at a rate of 15 per cent and accrued
interest is deemed a payment; therefore, withholding tax thereon is payable.
Withholding tax on payments for technical services and on management fees
The withholding tax on these is capped at the following rates:
a
3 per cent, where the technical service fee or the management fee does not exceed
2 per cent of the amount claimed as a deduction from income in respect of
operating expenses incurred in mining operations; and
b
20 per cent for any excess amount.
Value added tax
Value added tax (VAT) special relief has recently been limited to cover only exploration
and prospecting activities, while excise duty exemptions have been abolished following
the 2009 proposed budget review. These amendments are due to be enacted into law
shortly after being approved by parliament.
iii

Duties

There is a special fiscal regime for mining companies as detailed below.
US dollars accounting
Mining companies may opt to maintain their accounts in US dollars, and their tax
liability will be assessed and calculated in US dollars.
Customs duty on imports of mining equipment and supplies
Import duties under the terms of the Customs Tariff Act on a mining company or its
subcontractors are at a zero per cent rate during exploration and in the first year of
operation; thereafter, they will not exceed 5 per cent.
Corporate income tax
Corporate tax is payable under the Income Tax Act 2004 at a rate not exceeding 30 per
cent. Income is computed in the manner set out in the Income Tax Act (as amended
from time to time).
Depreciation allowance for capital expenditure
Depreciation shall be deducted at the rate of 100 per cent on capital expenditure for
exploration and development.
Loss carry forward
Losses may be carried forward indefinitely until recovered against income.
Expenditure on another licence area
Expenditure on prospecting and mining operations in respect of another licence area may,
for the purpose of ascertaining taxable income, be treated as though it were expenditure
incurred in respect of the mining licences.
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iv

Other fees

Annual rents payable for all mineral rights other than minerals under Division D are as
follows:
a
for a prospecting licence for metallic minerals, energy minerals and kimberlitic
diamonds for initial period – US$100 per square kilometre;
b
for a prospecting licence for building material – US$100 per square kilometre;
c
for a prospecting licence for gemstones excluding kimberlitic diamonds – US$100
per square kilometre;
d
for first renewal of a prospecting licence – US$150 per square kilometre;
e
for second renewal of a prospecting licence – US$200 per square kilometre;
f
for a retention licence – US$2,000 per square kilometre;
g
for a special mining licence – US$5,000 per square kilometre;
h
for a mining licence for metallic minerals, energy minerals, gemstones and
kimberlitic diamonds – US$3,000 per square kilometre; and
i
for a mining licence for building materials and industrial minerals – US$2,000
per square kilometre.
Annual rents for minerals under Division D are as follows:
a
for a primary mining licence for all mineral rights other than gold, kimberlitic
diamonds and gemstones (subject to a minimum of US$25 for each licensed area
having less than 2 hectares) – US$7 per hectare; and
b
for a primary mining licence for gold, kimberlitic diamonds or gemstones (subject
to a minimum of US$51 for each licensed area having less than 2 hectares) –
US$2,000 per hectare.
VII

OUTLOOK AND TRENDS

Global leading companies in the mining industry are acquiring mineral rights in Tanzania.
The conversion of primary mining licences to prospecting licences, mining licences and
special mining licences also enables foreign-owned companies to hold mineral rights.
There is more interest in the tailing processing industry and subsequent applications for
processing licences.
There are new mining operations by Shanta Gold in Chunya, Mgusu, Songea and
Singida areas in Tanzania. Canaco Resources also has a mining project in Handeni in the
Tanga region of Tanzania. Many mergers and acquisitions of smaller mining companies
and their mineral rights by leading global mining companies have also taken place.
There has also been a recent change on fee rates for annual rents and applications,
which has previously been covered in this chapter.
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